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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the Matter of Trademark Application Serial  

No. 86067598 Published in the Official Gazette  

April 8, 2014.  

 

 

ZENITH-MART INC.,  

        Opposition No. 91216725 

  Opposer/Plaintiff,          

 v.        Mark:  ZENITHMART  

  

OLETU, GODSWILL H.  

          Applicant/Defendant.  

 

 

 

 

MOTION FOR JUDGEMENT 

 

 NOW COMES defendant, Oletu, Godswill H. a Sole propriety ("Applicant"); without 

waiving it's rights to offer evidence, hereby filing this instant  Motion for Judgment pursuant to 

37 C.F.R. § 2.132(a) and 37 C.F.R. § 2.120(h) against plaintiff ("Zenithmart Inc"). And in 

support of said motion Applicant provides as follows: 

 

STATEMENTS OF FACTS 

 1. On September 18, 2013 defendant filed a use-based application (serial number: 

86067598) to register the service mark ZENITHMART with the U.S. Patent and Trademark 

Office (hereinafter 'USPTO") in connection with "The bringing together, for the benefit of 

others, of a variety of goods and services, enabling customers to conveniently view and purchase 
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those goods and services from an Internet web site particularly specializing in the marketing of 

the sale of goods and services of others" in international class 35. 

 2. On January 2, 2014 plaintiff filed a use-based application (serial number: 

86156478) to register the service mark ZENITHMART with the USPTO in connection with 

"On-line retail store services featuring electronics, computers, jewelry, shoes, automotive and 

tools, home appliances, health and beauty products" in international class 35. 

 3. On January 22, 2014; plaintiff filed another use-based application (serial number: 

86172398) to register the service mark ZENITHMART with the USPTO in connection with 

"On-line retail store services featuring electronics, computers, televisions, home appliances, 

jewelry, tablet PCs, shoes, automotive and tools, health and beauty products" in international 

class 35.  

 4. On April 8, 2014; defendant's Application (serial number: 86067598) was 

published for opposition. 

 5. On May 6, 2014; plaintiff filed an extension of time to oppose defendant's 

registration and the said extension was granted until June 7, 2014. 

 6. On June 6, 2014; plaintiff's then Attorney of record filed a Notice of Opposition 

and this proceeding was instituted. 

 7. On July 15, 2014; defendant timely filed his Answers to the Notice of Opposition. 

 8. On August 7, 2014; the parties held their discovery conference and the 

Interlocutory Attorney was in attendance. 
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 9. On September 15, 2014; defendant severed his Initial Disclosure with some 

exhibits upon the plaintiff's Attorney of record (see exhibit D01).  

 10. On January 13, 2015; plaintiff's Attorney of record filed a motion to withdraw as 

Attorney of record for the plaintiff. 

 11. On January 20, 2015; defendant timely severed the plaintiff's Attorney of record 

with the following three discovery requests: 

 a. Applicant's First Set of Request for Production of Documents and Things. 

 b. Applicant's First Set of Interrogatories Directed to Opposer. 

 c. Applicant's First Set of Request for Admissions. 

 (see exhibits D02, D03 & D04 respectively). 

 12. On January 21, 2015; Through email, plaintiff's Attorney of record confirmed 

through email to the defendant that, he received defendant's discovery requests and that he is 

passing them to the plaintiff (see exhibit D05). 

 13. On same January 21, 2015; Plaintiff's Attorney of record discussed his pending 

motion to withdraw and asked the defendant to agree to 30 days extension, this way the plaintiff 

will have more time for discovery. The defendant agreed, and a consent motion for extension of 

times was filed and granted. 

 14. On February 6, 2015; the Board granted Plaintiff Attorney's motion to withdraw 

and subsequently suspended proceedings for 30 days to allow the Plaintiff time to retain a new 

Counsel. 
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 15. On March 6, 2015; Plaintiff filled a motion, requesting additional 60 days 

extension of time to retain a new counsel, which the Defendant opposed. 

 16. On March 26, 2015; The board granted the Plaintiff motion in part and gave the 

plaintiff until April 23, 2015 to retain a new counsel or be presumed to be representing himself, 

pro-se. 

 17. On April 28, 2015; Plaintiff filled a motion to reopen and to suspend proceedings, 

requesting additional 180 days extension of times and a rule FRCP 12(b)(6) motion; which the 

defendant again opposed. 

 18. On June 16, 2015; The board granted the Plaintiff's motion in part retroactively 

and resume proceedings on the date of the order and also states that.."..this proceeding will go 

forward with the Opposer representing itself." 

 19. On July 16, 2015; Expert Disclosures was due, but the defendant did not received 

any disclosure from the Plaintiff and the Defendant did not send any. 

 20. On August 15, 2015; The parties' rescheduled discovery period closed, but the 

Plaintiff never requested for any discovery. 

 21. After the end of the mandatory 30 days, defendant didn't receive any discovery 

responses from the plaintiff. 

 22. Between August 18, 2015 and August 25, 2015; more than seven (7) months after 

sending discovery requests to the Plaintiff and after not hearing or receiving any discovery 
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responses from the plaintiff; defendant wrote the plaintiff an email inquiring, why he had not 

received the discovery responses (see exhibit D06). 

 23. Between August 31, 2015 and September 16, 2015; There were further 

communications between the parties regarding Defendant's discovery responses that has not been 

received. Plaintiff effectively stated that he will not be responding to defendant's discovery 

requests (see exhibit D07). 

 24. On September 29, 2015; Plaintiff's Pretrial Disclosures was due, but plaintiff 

never sent any Pretrial Disclosure to the defendant. 

 25. On November 13, 2015; Plaintiff's Trial period ended, but plaintiff did not hold 

any trial and as such no testimony was taken and no evidence were entered into the record. 

 

ARGUEMENTS 

Rule 37 C.F.R. § 2.132(a) Motion for Judgment for Lack of Prosecution. 

 An Applicant in the position of a defendant may appropriately file a motion for judgment 

directed to the sufficiency of the trial evidence of the petitioner in the position of a plaintiff, 

where the plaintiff/petitioner's testimony period has passed and the plaintiff has not taken 

testimony or offered any evidence to support its case. Pursuant to 37 CFR § 2.132(a), the 

defendant may, without waiving it's rights to offer evidence in the event the motion is denied, 

move for dismissal for failure of the plaintiff to prosecute. see Hewlett-Packard Co. v. Olympus 

Corp., 931 F.2d 1551, 18 USPQ2d 1710, 1712 (Fed. Cir 1991); which states that..."..Board did 
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not abuse discretion in denying motion to reopen testimony and dismissing proceeding on 

motion to dismiss, where plaintiff submitted no evidence and failed to make a prima facie case"; 

also see Procyon Pharmaceuticals Inc. v. Procyon Biopharma Inc., 61 USPQ2d 1542, 1544 

(TTAB 2001), (motion to extend testimony period denied; motion to dismiss granted); see also 

SFW Licensing Corp. and Shoppers Food Warehouse Corp. v. Di Pardo Packing Ltd., 60 

USPQ2d 1372, 1374 (TTAB 2001), also Atlanta Fulton County Zoo Inc. v. De Plama, 45 

USPQ2d 1858 (TTAB 1998) (motion to reopen discovery and testimony periods denied, motion 

to dismiss granted). 

 The purpose of the motion under 37 CRF § 2.132(a) is to save the defendant the expense 

and delay of continuing with the trial in those cases, where the plaintiff has failed to offer any 

evidence during the testimony period. 

 In the instant case, the plaintiff did not request for discovery; the plaintiff refused to 

response to discovery requests from the defendants and when the defendant reminded the 

plaintiff of this fact, he essentially stated that, he will not be responding to the said discovery 

requests; the plaintiff also failed to send his Pretrial Disclosures. 

 Ultimately, however, and it is suggested most dispositive of the instant matter, plaintiff 

failed to submit even one scintilla of evidence to the Board during its trial period. It is thus 

respectfully submitted to the Board that this case is the exact case envisioned by 37 CFR § 

2.132(a) and its purpose of saving the defendant the expense and delay of continuing 

with the trial in those cases where plaintiff has failed to offer any evidence during its 
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testimony period. 

 Plaintiff, throughout the pendency of this case, has established a pattern of non-

prosecution culminating in the failure to submit any evidence during its own trial period. Aside 

from initiating the instant matter, plaintiff has done nothing, including failing to comply with 

discovery schedules or to provide responses to properly submitted discovery, to prosecuting this 

case. 

 37 CFR § 2.132(c) gives the Board the discretion to honor a motion to dismiss because of 

lack of prosecution, even when such a motion is filled late. As can be seen in the instant case, it 

will make no judicial sense to continue this matter. The records in this case are closed, the 

plaintiff cannot introduced any evidence and the plaintiff  have to live with the records 'as is', 

even if this case is prolonged or delayed further. Furthermore, since the records are void of any 

testimony or evidence to support the plaintiff's allegations, the plaintiff cannot prove standing; 

which is the lowest bar that the plaintiff must cross in other to proceed. If the plaintiff cannot 

even prove standing, it will not be in the interest of justice to continue this case any further and 

the plaintiff will not be prejudiced, as he have to live with the records he established at trial, 

(which is nothing). 
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Rule 37 C.F.R. § 2.120(h) Motion for Judgment Based on Automatic Admissions. 

 TBMP § 527.01(d) provides that, If a party upon which requests for admission have been 

served fails to serve a timely response thereto, the requests will stand admitted (automatically), 

and may be relied upon by the propounding party pursuant to 37 CFR 2.120(j)(3)(i). And that, 

when no response has been served, it is not necessary or appropriate for the propounding party to 

file a motion to deem the requests admitted, as  the requests are admitted by the operation of the 

law. 

 In the instant case, defendant served the plaintiff with a Request for Admission and the 

plaintiff did not response and by the operation of the law, the following requests stands admitted 

by the plaintiff: 

REQUEST No. 1 

 Admit that as at September 18, 2013; when the Applicant filed its trademark application 

all and any your domain names allegedly used as source identifier for Opposer's use of the mark 

'Zenithmart' in eCommerce were parked, not active and not operational. 

REQUEST No. 2 

 Admit that, the current website www.zenithmart.us allegedly own by Opposer and 

allegedly serving as the source identifier for Opposer's  alleged use of the mark 'Zenithmart' in 

eCommerce did not launch until December, 2013 or after. 
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REQUEST No. 3 

 Admit that, Opposer never used the mark 'Zenithmart' in US interstate commerce, until 

after his alleged source identifier domain name www.zenithmart.us allegedly launched in 

December, 2013 or thereafter. 

REQUEST No. 4 

 Admit that, Opposer does not own any warehouse in US. 

REQUEST No. 5 

 Admit that, Opposer did not file 2012 Federal and/or State Income tax returns for 

services allegedly offered under the mark 'Zenithmart'. 

REQUEST No. 6 

 Admit that, Opposer did not file 2013 Federal and/or State Income tax returns for 

services allegedly offered under the mark 'Zenithmart'. 

REQUEST No. 7 

 Admit that, Opposer is not the one that package or ship items allegedly sold on his 

website. 
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REQUEST No. 8 

 Admit that, items allegedly sold on Opposer's website, when shipped, does not contain 

shipping label or any signage or words or description or logo indicating that, they were sold by 

Opposer or offered through Opposer's website. 

REQUEST No. 9 

 Admit that, a recipient of an item(s) allegedly sold by Opposer from www.zenithmart.us 

allegedly owned and operated by Opposer and as at or up till May, 2014; will not be able 

associate the received item(s) to Opposer or his mark 'Zenithmart'; as there is no indication in 

the package, packing label, etc indicating that the item is associated to/or received from 

Opposer's or his mark "Zenithmart". 

REQUEST No. 10 

 Admit that, as at January 2, 2014 & January 22, 2014; when Opposer filed the two 

Application rely upon for bases for this Opposition; Opposer's online listings at 

www.zenithmart.us or as contain in the specimen of use in his filing does not contain 'Buy It 

Now' button, 'Add to Cart Button' or any other means by which the general public can 

consummate an offer or transaction on his website. 

 Questor Corp. v. Dan Robbins & Associates, Inc., 199 USPQ 358, 361 n.2 (TTAB 1978), 

aff'd, 599 F.2d 1009, 202 USPQ 100 (CCPA 1979) (by failing to answer requests for admissions, 

opposer admitted that it abandoned use of certain registered marks). Under Fed. R. Civ. P. 36, a 

requested admission is deemed admitted unless a written answer or objection is provided to the 

requesting party within thirty days after service of the request, or within such time as the parties 
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agree to in writing. Once an admission is admitted or deemed admitted, it becomes a judicial 

admission, and a party may not introduce evidence to contradict it.  Marshall, 767 S.W.2d at 700; 

Sherman Acquisition II LP v. Garcia, 229 S.W.3d 802, 812 (Tex. App.—Waco 2007,  no pet.); 

Beasley v. Burns, 7 S.W.3d 768,  769-70 (Tex. App.—Texarkana 1999, pet. denied). 

 In the instant case, not only that; the plaintiff did not respond to defendant's request for 

admission or the other discovery requests; plaintiff bluntly refused to response and plaintiff have 

not responded and by the tune of the Plaintiff's email (exhibit D07), the plaintiff appear not 

willing to response.. 

 Consequently, since the instant record does not contain any contrary testimony or 

additional evidence from the plaintiff; and the plaintiff cannot enter any additional evidence into 

the records; the effective reading of admitted REQUEST No. 1 and REQUESTION No.2  is that; 

the only alleged source identifier for plaintiff's use of the mark (www.zenithmart.us) was not 

operational as at September 18, 2013 and it did not launch until December, 2013 or thereafter. 

This gives the defendant priority over the mark 'ZENITHMART' as the defendant's filing date is 

superior to any date that the plaintiff can rely upon for priority.  

 Based on admitted REQUEST No. 4; Opposer never used the mark 'ZENITHMART' in 

US interstate commerce, until after his alleged source identifier domain name 

www.zenithmart.us allegedly launched on December, 2013 or thereafter.  Again, defendant's 

constructive priority date of September 18, 2013 (trademark filling date) is superior to any date 

that the plaintiff may rely upon for priority, since plaintiff did not engage in US interstate 

commerce until December, 2013 or thereafter. 
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 Based on admitted REQUEST No. 8 and REQUEST No. 9; even if plaintiff alleged to 

have sold any goods or services; the general public cannot associate the mark 'ZENITHMART' 

to plaintiffs' goods and services. Therefore, mark is not distinctive of plaintiff's goods and 

services. 

 Therefore, based on the records and the admitted requests for admission; the plaintiff 

cannot prove priority of use over the mark, rather the records and admitted requests clearly 

shows that, the defendant have priority over the mark based on his filing date of September 18, 

2013 over plaintiff's filing dates of January 2, 2014 and January 22, 2014 or over any other date 

that the plaintiff may rely upon for priority. 

 Since plaintiff cannot prove priority over defendant or rather, since the defendant have 

priority over the plaintiff; it then means plaintiff cannot prevail on his petition. If plaintiff cannot 

prove priority as in the instant case, it then means plaintiff cannot prove or prevail on the 

question of likelihood of confusion. 

 Furthermore, since the records in this case are closed and the records did not contain any 

testimony or evidence from the plaintiff, it means the plaintiff cannot prove any of it's allegations 

or pleadings as contained in the Notice of opposition filed on June 6, 2014. Since, the plaintiff 

cannot prove any of his pleading, continuing this case will be a mere academic exercise. 
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 WHEREFORE, it is respectfully submitted to the Board that the question of priority be 

resolved in favor of the defendant or that it be resolved that the plaintiff cannot prove standing or 

priority and consequently; that the instant mater be resolved in favor of the defendant and against 

the petitioner/plaintiff as argued above or under rule 37 CFR § 2.132(a) for lacking of 

prosecution and lack of standing; and/or under  rule 37 C.F.R. § 2.120(h) based of plaintiff's 

effective admission and that an order of dismissal, with prejudice, be entered by the Board. 

 

 Dated this 11th day of January, 2016. 

 

   Respectfully Submitted, 

  

   Signed: __/1gho2kome3/_______ 

   Oletu, Godswill H. (Applicant, pro-se) 

   /d/b/a Zenithmart 

   370 W. Pleasantview Avenue, STE#2-120 

   Hackensack NJ 07054. 
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CERTIFICATE OF FILING 

 The undersigned hereby certifies that a copy of this MOTION FOR JUDGEMENT, was 

filed electronically through the TTAB's ESTTA (Electronic System for Trademark Trials and 

Appeals) system on January 11th, 2016. 

 

Dated this 11th day of January, 2016. 

 

 

   Respectfully Submitted, 

  

   Signed: __/1gho2kome3/_______ 

   Oletu, Godswill H. (Applicant, pro-se) 

   /d/b/a Zenithmart 

   370 W. Pleasantview Avenue, STE#2-120 

   Hackensack NJ 07054. 
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CERTIFICATE OF SERVICE 

 The undersigned hereby certifies that on this 11th day of January, 2016, a true and 

complete copy of the foregoing MOTION FOR JUDGMENT was served upon Opposer/Plaintiff 

of record by email and a courtesy copy by 
1
first class mail, postage prepaid and addressed to: 

 

1. Tochukwu Mbiamnozie 

 Zenith-Mart, Inc 

 30 Wall Street Floor 8 

 New York, NY 10005 

 United State of America. 

 

2.  Tochukwumbiamnozie@gmail.com 

 

3. Zenithmart@gmail.com 

  

 

 

 

 

     Signed: ____/1gho2kome3/______  

     Oletu, Godswill H. (Applicant, pro-se.) 

     /d/b/a Zenithmart 

     370W.Pleasantview Avenue, STE#2-120 

     Hackensack NJ 07054. 

 

 

 

 

 

 

 

 

 
1The parties stipulated to service by email, as contained on the Board's order of August 15, 2015. However, all three emails 

contained in the records as belonging to the plaintiff are non-functional as they are returning the defendant's email back 

undelivered (see exhibits D08, D09 & D10). Defendant reached out to plaintiff through another known email addresses 

(Tochukwumbiamnozie@gmail.com & Zenithmart@gmail.com, see exhibit D11 ) that are not of record, requesting that plaintiff 

update his email address of record, but plaintiff refused. Plaintiff does not have any telephone number on the record and the 

Plaintiff's alleged website of record 'www.zenithmart.us' is offline (see exhibits D12, D13 & D14). 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the Matter of Trademark Application Serial  

No. 86067598 Published in the Official Gazette  

April 8, 2014.  

 

 

ZENITH-MART INC.,  

        Opposition No. 91216725 

  Opposer/Plaintiff,          

 v.        Mark:  ZENITHMART  

  

OLETU, GODSWILL H.  

           Applicant/Defendant.  

 

 

 

 

 

DECLARATION OF APPLICANT IN SUPPORT OF 

RESPONSE IN OPPOSITION TO MOTION TO EXTEND TIME 

 

 

 1. I am Mr. Godswill Oletu and I am the Applicant/Defendant in this proceeding and 

  that, I am the Sole propriety and owner of Zenithmart.  

 

 2. I am fully familiar with the business records of Zenithmart and its use of the mark 

  'Zenithmart' 

 

 3. I have personal knowledge of the facts stated herein and, if called upon, could and 

  would testify competently to these facts. . I submit this declaration on the basis of  

  my own personal knowledge and in support of my Motion for Judgment. 

 

 4. Attached hereto as EXHIBIT D01; is a true and correct copy of Applicant's Initial 

  Disclosure, severed upon on Opposer's Attorney of record on September 15,  

  2014. 
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 5. Attached hereto as EXHIBIT D02; is a true and correct copy of Applicant's First  

  Sets of Request for production of documents and things, severed upon on the  

  Opposer's Attorney of record on January 20, 2015. 

 

 6. Attached hereto as EXHIBIT D03; is a true and correct copy of Applicant's First  

  Sets Interrogatories directed to Opposer, severed upon on the Opposer's Attorney  

  of record on January 20, 2015. 

 

 7. Attached hereto as EXHIBIT D04; is a true and correct copy of Applicant's First  

  Sets of Request Admission, severed upon on the Opposer's Attorney of record on  

  January 20, 2015. 

 

 8. Attached hereto as EXHIBIT D05; is a true and correct copy of email   

  confirmation received on January 21, 2015; from Plaintiff's Attorney of record  

  that Applicants Discovery Requests (herein addressed as Exhibits D02, D03 &  

  D04), were received and that  the requests are been passed to the Plaintiff. 

 

 9. Attached hereto as EXHIBIT D06; contain true and correct copies of the emails  

  exchanged between the Applicant and Plaintiff during Applicant's, inquiring as to  

  why discovery responses have not been received. 

 

 10. Attached hereto as EXHIBIT D07; are true and correct copies of the   

  emails that Applicant received from Plaintiff between August 31, 2015 and  

  September 16, 2015; in response to his inquiring as to why discovery responses  

  have not been received and Applicant's further response to Plaintiff. 

 

 10. Attached hereto as EXHIBITS D08, 09 & 10; are true and correct copies of the  

  Mail Delivery errors email that Applicant received on December 28, 2015; when  

  the Applicant sent email to Plaintiff's emails (tmbiam@zenithmart.us,   

  info@zenithmart.us & trademark@zenithmart.us respectively). 
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 11. Attached hereto as EXHIBIT D11; contain true and correct copy of the email  

  Applicant sent to Plaintiff on December 28, 2015; regarding his non-functioning  

  email addresses and the need to update his email address of record with the  

  TTAB. The email was sent to Plaintiff's previously known gmail.com email  

  addresses (Tochukwumbiamnozie@gmail.com & Zenithmart@gmail.com), see  

  exhibits D06 & D07. 

 

 12. Attached hereto as EXHIBITS D12, 13 & 14; are true and correct copies of the  

  captures of the Plaintiff's website of record, taken on November 5, 2015,   

  December 7, 2015 and January 10, 2016; showing that Plaintiff's website is non- 

  functional. 

 

  

 I declare under the penalty of perjury, under the laws of the United States of America 

that, the foregoing is true and correct. 

 

Executed this 11th day of January, 2016 at Parsippany, New Jersey.  

 

 

Respectfully Submitted, 

 

  

   Signed: __/1gho2kome3/_______ 

   Oletu, Godswill H. (Applicant, pro-se) 

   /d/b/a Zenithmart 

   370 W. Pleasantview Avenue, STE#2-120 

   Hackensack NJ 07054.  
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the Matter of Trademark Application Serial  

No. 86067598 Published in the Official Gazette  

April 8, 2014.  

 

 

ZENITH-MART INC.,  

        Opposition No. 91216725 

   Opposer,          

 v.        Mark:  ZENITHMART  

  

OLETU, GODSWILL H.  

   Applicant.  

 

 

 

 

APPLICANT'S FIRST SET OF REQUEST FOR  

PRODUCTION OF DOCUMENTS AND THINGS 

 

   

 Pursuant to Rule 34 of the Federal Rules of Civil Procedure and 37 C.F.R. § 2.120; 

Applicant, Oletu, Godswill H. a Sole propriety ("Applicant"), hereby propounds to the Opposer, 

ZENITH-MART INC, the following Requests for Production of Documents and Things. 

Opposer is requested to provide its written reply to the Request for Production of Documents and 

Things within thirty (30) days of service hereof; and to service the requested Documents and 

Things within thirty (30) days of service upon the Applicant using the agreed upon method of 

service i.e. via US first class mail and a courtesy email copy using the addresses and contact on 

file with the TTAB. 
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I. INSTRUCTIONS AND DEFINITIONS 

 A. These requests for production require responses which are complete and accurate 

as of the date when such responses are made. 

 B. These requests for production are continuing in character so as to require Opposer 

to supplement its responses if it becomes aware of any document of thing responsive to these 

requests that Opposer has not yet produced. 

 C. As used herein, the following definitions apply: 

 1. Communication. The term "communication(s)" means the information that 

has been transmitted (in the form of facts, ideas, inquiries or otherwise), regardless of the means 

utilized. 

 2. Document. The term "document(s)" has the meaning ascribed to it in Fed. R. 

Civ. P. 34(a), and includes, but is not limited to, every writing or record of every type and 

description that is of has been in the possession, control or custody of Opposer or of which 

Opposer has knowledge, including without limitation: originals, drafts, masters and copies of 

writing, including handwriting, and printed, machine-readable matter, computer files, and typed 

or other graphic, or photographic matter. A document bearing any notation not a part of the 

original text is to be considered a separate document. A draft or non-identical copy is a separate 

document within the meaning of this term. 

 3. Data. The term "data" shall mean any facts, documents, or communications, oral 

or otherwise, of which Opposer has knowledge, information or belief. 
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 4. Opposer. The term "Opposer" shall mean Tochukwu Mbiamnozie. 

 5. Person.  Ther term "Person" shall include, without limitation, any natural 

person or any business, business association, business entity, partnership, corporation, legal, or 

governmental entity. 

 6. And and Or. The connectives "and" and "or" shall be construed broadly, both 

conjunctively and disjunctively, to bring within the scope of the discovery requests all responses 

that might otherwise be construed to be outside its scope. 

 7. Date. The term "date" shall mean the exact day, month and year, if ascertainable, 

or if not, the best approximation, including the temporal relationship to other events. 

 8. Opposer's Mark. The term "Opposer's Mark" includes the mark 

"ZENITHMART" as depicted in the United States Trademark Applications No. 86/156,478 & 

86/172,398, and all extensions, derivatives, and variant spellings. 

 9. Privileged Documents And Things. Should the Opposer deem any requested 

Document and Things to the Privileged; Oppose shall list such documents & things and supply 

information as requested concerning such documents & things; and additionally shall indicate 

that they claim privilege therefore and briefly state the nature of the documents & things, the 

sender, the author, the recipient of each copy, the date, the name of each person to whom the 

original or any copy was circulated, the names appearing on any circulation list of the Opposer 

associated with such document, a summary statement of the subject matter(s) of such documents 

& things in sufficient details to permit the Trademark Trial and Appeal Board to conduct an 
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analysis to reach a determination of any claim privilege or exclusion and separate indication of 

the basis for assertion of privilege or the like for each document.  

II. REQUEST FOR PRODUCTION OF DOCUMENTS AND THINGS 

 Opposer is hereby requested to produce the documents specified herein to the extent that 

such documents and things are in the possession, custody, and control of Opposer, Opposer's 

Attorney or any Person who have the knowledge of the running of Opposer's business. 

Request No. 1 

 All documents referring to or relating to the selection, adoption, and first use, of the 

Opposer's Mark in the United States, including, but not limited to, search reports, market 

surveys, interoffice memoranda, meeting notes, board of directors minutes, and all invoices, 

advertisements, brochures, label, tags, and points of display advertising. Including all documents 

that Opposer will rely on for establishing priority as claimed in its United State Trademark filing. 

Request No. 2 

 All documents referring or relating to any search or investigation of records of the United 

States Patent and Trademark Office or any other records or publications in connection with the 

adoption, use, or application for registration of Opposer's Mark. 

Request No. 3 

 All documents that Opposer will rely upon to establish priority, first use in United States 

Interstate commerce. Such documents should include sales receipts, sales invoices and 

representative samples to cover monthly and yearly sales since the earliest date that Opposer will 
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rely upon for priority to the filing of her Application. Such documents should not be redacted 

and should clearly show transaction date, details of item(s) purchased, purchaser's contact 

information, including email address, phone number and mailing address. 

Request No. 4 

 For each document provided in response to Request No. 3 above; please state the 

relationship of Opposer to the purchaser and state if Opposer knew the purchaser before the 

transaction date as indicated in the produced document. 

Request No. 5 

 Any trademark opinion(s) prepared concerning the registrability or use of Opposer's 

Mark or any other marks considered by Opposer but not ultimately selected for use or 

registration, or documents referring or relating to any such opinion, including search reports. 

Request No. 6 

 Representative sample of actual shipping labels bearing Opposer's Mark, that Opposer 

fixed to goods and services sold under the Mark and shipped to Customers in the United States 

or exported out of the United States. 

Request No. 7 

 All and any documents showing contacts, addresses, locations of Opposer's 

warehouse(es), where Opposer's products are stored, located. Including contact information of 

any Opposer's employee(s) location at these warehouse with knowledge of Opposer's products 

and Services.  
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Request No. 8 

 All and any documents for years 2012 and 2013; showing lease, rent or mortgage paid for 

the warehouse(es) represented in Request No. 7 above. 

Request No. 9 

 All and any documents, reports, papers referring or relating to any survey or investigation 

or research conducted on Opposer's behalf or by Opposer, relating to Opposer's Mark and/or any 

mark consisting in whole or in part or some extension or variant of the term 'ZENITHMART'. 

Request No. 10 

 All and any 2012 and 2013 State and Federal Income Tax Returns, including all 

Schedules filed thereof for Zenith-Mart Inc and for services rendered under the mark 'Zenithmart' 

or other similar marks. 

Request No. 11 

 All and any documents, reports, printouts, statements, etc; which are a result of any and 

all analysis, investigation, research, findings, survey, etc that Opposer or a third party on behalf 

of Opposer has conducted or is conducting against the Applicant and its use of the Mark 

"ZENITHMART", which Opposer will reply on for his case. 

Request No. 12 

 All and any documents that Opposer will present before the TTAB in support of its case, 

pleading or briefs or all and any document that Opposer will reply upon to prosecute it's case. 
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Dated this 20th day of January, 2015. 

 

   Respectfully Submitted, 

  

   Signed: __/1gho2kome3/_______ 

   Oletu, Godswill H. (Applicant, pro-se) 

   /d/b/a Zenithmart 

   370 W. Pleasantview Avenue, STE#2-120 

   Hackensack NJ 07054. 

 

 

CERTIFICATE OF SERVICE 

 

The undersigned hereby certifies that on this 20th day of January, 2015, a true copy of the 

foregoing APPLICANT'S FIRST SET OF REQUEST FOR PRODUCTION OF DOCUMENTS 

AND THINGS, was served upon Opposer's attorney of record by email and first class mail, 

postage prepaid and addressed to: 

 

1. Adam S. Weiss 

 Polsinelli PC 

 161 N. Clark Street, Suite 4200 

 Chicago, IL 60601-3316 

 

2.  Adam S. Weiss; Aweiss@polsinelli.com 

3. Karin Sullivan; KESullivan@polsinelli.com 

4. USPT@polsinelli.com 

  

 

 

 

     Signed: ____/1gho2kome3/______  

     Oletu, Godswill H. (Applicant, pro-se.) 

     /d/b/a Zenithmart 

     370W.Pleasantview Avenue, STE#2-120 

     Hackensack NJ 07054 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the Matter of Trademark Application Serial  

No. 86067598 Published in the Official Gazette  

April 8, 2014.  

 

 

ZENITH-MART INC.,  

        Opposition No. 91216725 

   Opposer,          

 v.        Mark:  ZENITHMART  

  

OLETU, GODSWILL H.  

   Applicant.  

 

 

 

 

APPLICANT'S FIRST SET OF INTERROGATORIES 

DIRECTED TO OPPOSER 

 

   

 Pursuant to Rule 33 and 34 of the Federal Rules of Civil Procedure and 37 C.F.R. § 

2.120; Applicant, Oletu, Godswill H. a Sole propriety ("Applicant"), hereby propounds to the 

Opposer, ZENITH-MART INC, the following Interrogatories.  

 Opposer is requested to provide its written responses to these Interrogatories within thirty 

(30) days of service hereof; and to service these responses including the supporting documents 

request within thirty (30) days of service upon the Applicant using the agreed upon method of 

service i.e. via US first class mail and a courtesy email copy using the addresses and contact on 

file with the TTAB. 
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I. INSTRUCTIONS AND DEFINITIONS 

 A. These Interrogatories require responses which are complete and accurate as of the 

date when such responses are made. 

 B. These Interrogatories are continuing in character so as to require Opposer to 

supplement its responses, including the identity of each person who has knowledge of 

discoverable matters, the identity of each expert or witness whose testimony is to be used by 

Opposer, the subject matter on which the expert or witness is expected to testify, and the 

substance of the expert's testimony. 

 C. As used herein, the following definitions apply: 

 1. Communication. The term "communication(s)" means the information that 

has been transmitted (in the form of facts, ideas, inquiries or otherwise), regardless of the means 

utilized. 

 2. Document. The term "document(s)" has the meaning ascribed to it in Fed. R. 

Civ. P. 34(a), and includes, but is not limited to, every writing or record of every type and 

description that is or has been in the possession, control or custody of Opposer or of which 

Opposer has knowledge, including without limitation: originals, drafts, masters and copies of 

writing, including handwriting, and printed, machine-readable matter, computer files, and typed 

or other graphic, or photographic matter. A document bearing any notation not a part of the 

original text is to be considered a separate document. A draft or non-identical copy is a separate 

document within the meaning of this term. 
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 3. Data. The term "data" shall mean any facts, documents, or communications, oral 

or otherwise, of which Opposer has knowledge, information or belief. 

 4. Identify  or Specify. As used herein, "identify" or "specify" when used reference 

to: 

  (a) a person who is an individual shall mean to state his or her full name, 

present or last known residence address (designating which), and present or last known position 

or business affiliation (designating which), job title, employment address, and business and 

residence telephone numbers; 

  (b) a person who is a firm, partnership, corporation, proprietorship, 

association, or other organization or entity shall mean to state its full name, present or last known 

address (designating which), telephone number, legal form of such entity or organization 

(including state and country of incorporation and organization), and the identity of its present 

and former officers, directors, controlling shareholders(s) and all employees, agents and staff 

members who have responsibilities relating to use of trademarks; 

 (c) data shall mean to state, in the case of a document, the title )if any), the date, 

author(s), sender(s), recipient(s), the identity of the person(s) signing it, type of document (i.e. a 

letter, memorandum, book, telegram, chart, etc) or some other means of identifying it, its present 

location or custodian, and whether Opposer is in possession of the original, master, or copy 

thereof. 
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 4. Opposer. The term "Opposer" shall mean Tochukwu Mbiamnozie. 

 5. Person.  Ther term "Person" shall include, without limitation, any natural 

person or any business, business association, business entity, partnership, corporation, legal, or 

governmental entity. 

 6. And and Or. The connectives "and" and "or" shall be construed broadly, both 

conjunctively and disjunctively, to bring within the scope of the discovery requests all responses 

that might otherwise be construed to be outside its scope. 

 7. Date. The term "date" shall mean the exact day, month and year, if ascertainable, 

or if not, the best approximation, including the temporal relationship to other events. 

 8. Opposer's Mark. The term "Opposer's Mark" includes the mark 

"ZENITHMART" as depicted in the United States Trademark Applications No. 86/156,478 & 

86/172,398, and all extensions, derivatives, and variant spellings. 

 9. Privileged Documents And Things. Should the Opposer deem any requested 

Document and Things to the Privileged; Oppose shall list such documents & things and supply 

information as requested concerning such documents & things; and additionally shall indicate 

that they claim privilege therefore and briefly state the nature of the documents & things, the 

sender, the author, the recipient of each copy, the date, the name of each person to whom the 

original or any copy was circulated, the names appearing on any circulation list of the Opposer 

associated with such document, a summary statement of the subject matter(s) of such documents 

& things in sufficient details to permit the Trademark Trial and Appeal Board to conduct an 
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analysis to reach a determination of any claim privilege or exclusion and separate indication of 

the basis for assertion of privilege or the like for each document.  

II. INTERROGATORIES 

INTERROGATORY No. 1 

 With respect to Zenith-Mart Inc 2012 and 2013 Federal Income Tax Returns and for 

services render under the mark ZENITHMART or similar marks in US interstate commerce, 

indicate the value for 'Gross receipts or sales' as reported on IRS Form 1120S line '1a. Gross 

receipts or sales' or other similar IRS forms or items as contained in Zenith-Mart Inc's 2012 and 

2013 tax filings. If Zenith-Mart Inc did not file Income Tax Returns for year(s) 2012 and/or 

2013; please state so and indicate for which year(s) income tax was not filed and provide the 

information so requested herein as contained in Zenith-Mart Inc's financial records for the year 

income tax was not filed. 

 

INTERROGATORY No. 2 

 With respect to Zenith-Mart Inc 2012 and 2013 Federal Income Tax Returns and for 

services render under the mark ZENITHMART or similar marks in US interstate commerce, 

indicate the value for 'Ordinary business income(loss)' as reported on IRS Form 1120S line '21. 

Ordinary business income(loss).....' or other similar IRS forms and items as contained in Zenith-

Mart Inc's 2012 and 2013 tax filings. If Zenith-Mart Inc did not file Income Tax Returns for 

year(s) 2012 and/or 2013; please state so and indicate for which year(s) income tax was not filed 
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and provide the information so requested herein as contained in Zenith-Mart Inc's financial 

records for the year income tax was not filed 

INTERROGATORY No. 3 

 With respect to Zenith-Mart Inc 2012 and 2013 Federal Income Tax Returns and for 

services render under the mark ZENITHMART or similar marks in US interstate commerce, and 

on Schedule L on same Federal Tax Return, indicate the value for 'Inventories' for the 'Beginning 

of tax year' and also for 'End of tax year', as reported on IRS Form 1120S line '3. Inventories' or 

other similar IRS forms and items as contained in Zenith-Mart Inc's 2012 and 2013tax filings. If 

Zenith-Mart Inc did not file Income Tax Returns for year(s) 2012 and/or 2013; please state so 

and indicate for which year(s) income tax was not filed and provide the information so requested 

herein as contained in Zenith-Mart Inc's financial records for the year income tax was not filed 

 

INTERROGATORY No. 4 

 (a) State whether Opposer or any person acting on behalf of Opposer conducted any 

trademark searches relating to: (i) "ZENITHMART" or (ii) Its variants or extensions or (iii) any 

other mark, name or designation consisting in whole or in part of the term "ZENITHMART" 

before, during or after its trademark applications.  

 (b) If the answers to Interrogatory No. 4(a) are anything other an unqualified 

negative, state the date of each, and identify each person by whom it was conducted and each 

person having knowledge or information relating thereto 
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 (c) State the date Opposer first became aware of Applicant's trademark filing and 

describe the circumstances and means or method through which Opposer came about that 

knowledge. 

INTERROGATORY No. 5 

 (a) State whether Opposer has ever conducted, caused to be conducted, or obtained 

any survey, test, market research study, or other investigation or study referring or relating to 

Applicant, the mark "ZENITHMART", Opposer's Mark, or any other mark, name, or designation 

consisting in whole or in part of the term "ZENITHMART" 

 (b) If the answer to Interrogatory 5(a) is anything other than an unqualified negative, 

identify with respect to each such study; 

  (i) the date, nature, and design thereof; 

  (ii) all persons responsible for designing it, conducting it, and interpreting its 

results; and 

  (iii) all persons having knowledge of the results thereof. 

INTERROGATORY No. 6 

 Please indicate whether the products or services sold under Opposer's Mark were 

previously sold under a different mark, and if so, identify the previous mark, the dates of use 

thereof and the specific products or service on which it was used. 

 



Applicant's First Set of Interrogatories Directed To Opposer:01202015.8 

 

INTERROGATORY No. 7 

 Identify any and all domain names that opposer has previously used or currently using as 

source identification of the mark 'Zenithmart' or any similar mark. 

INTERROGATORY No. 8 

 List Address(es)  or City/State, where items allegedly sold by Opposer under the mark 

'Zenithmart' from his website are shipped from. 

 INTERROGATORY No. 9 

 Identify any and all person(s) who were consulted or participated in the preparation of the 

answers or responses to these Interrogatories. 
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Dated this 20th day of January, 2015. 

 

   Respectfully Submitted, 

  

   Signed: __/1gho2kome3/_______ 

   Oletu, Godswill H. (Applicant, pro-se) 

   /d/b/a Zenithmart 

   370 W. Pleasantview Avenue, STE#2-120 

   Hackensack NJ 07054. 

 

CERTIFICATE OF SERVICE 

 

The undersigned hereby certifies that on this 20th day of January, 2015, a true copy of the 

foregoing APPLICANT'S FIRST SET OF INTERROGATORIES DIRECTED TO OPPOSER, 

was served upon Opposer's attorney of record by email and first class mail, postage prepaid and 

addressed to: 

 

1. Adam S. Weiss 

 Polsinelli PC 

 161 N. Clark Street, Suite 4200 

 Chicago, IL 60601-3316 

 

2.  Adam S. Weiss; Aweiss@polsinelli.com 

3. Karin Sullivan; KESullivan@polsinelli.com 

4. USPT@polsinelli.com 

  

 

 

 

     Signed: ____/1gho2kome3/______  

     Oletu, Godswill H. (Applicant, pro-se.) 

     /d/b/a Zenithmart 

     370W.Pleasantview Avenue, STE#2-120 

     Hackensack NJ 07054. 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the Matter of Trademark Application Serial  

No. 86067598 Published in the Official Gazette  

April 8, 2014.  

 

 

ZENITH-MART INC.,  

        Opposition No. 91216725 

   Opposer,          

 v.        Mark:  ZENITHMART  

  

OLETU, GODSWILL H.  

   Applicant.  

 

 

 

 

APPLICANT'S FIRST SET OF REQUEST FOR ADMISSIONS 

 

   

 Pursuant to Rule 36 of the Federal Rules of Civil Procedure and Rule 2.120 of the 

Trademark Rules of Practice; Applicant, Oletu, Godswill H. a Sole propriety ("Applicant"), 

hereby request and demand of ZENITH-MART INC (herein referred to as Opposer)., the 

following Request for Admission. Opposer is requested to provide its written reply to the 

Request for Admission within thirty (30) days of service thereof; and to service the Requested 

Admissions upon the Applicant using the agreed upon method or service i.e. via US first class 

mail and a courtesy email copy using the addresses and contact on file with the TTAB. 

INSTRUCTIONS 

Opposer must admit or deny each request, and where necessary, specify the parts of each request 

to which it objects or cannot in good faith admit or deny. If the Opposer objects to only part of a 
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Request, it must admit or deny the remainder of the Request. In the event that the Opposer 

objects to or denies any Request or portion of a Request, the Opposer must state reasons for its 

objection or denial. 

 These Requests shall be deemed continuing and supplemental answers shall be required if 

additional information is obtained directly or indirectly after the initial response pursuant to Rule 

26(e) of the Federal Rules of Civil Procedure 

REQUEST No. 1 

 Admit that as at September 18, 2013; when the Applicant filed its trademark application 

all and any your domain names allegedly used as source identifier for Opposer's use of the mark 

'Zenithmart' in eCommerce were parked, not active and not operational. 

REQUEST No. 2 

 Admit that, the current website www.zenithmart.us allegedly own by Opposer and 

allegedly serving as the source identifier for Opposer's  alleged use of the mark 'Zenithmart' in 

eCommerce did not launch until December, 2013 or after. 

REQUEST No. 3 

 Admit that, Opposer never used the mark 'Zenithmart' in US interstate commerce, until 

after his alleged source identifier domain name www.zenithmart.us allegedly launched in 

December, 2013 or thereafter. 

REQUEST No. 4 

 Admit that, Opposer does not own any warehouse in US. 
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REQUEST No. 5 

 Admit that, Opposer did not file 2012 Federal and/or State Income tax returns for 

services allegedly offered under the mark 'Zenithmart'. 

REQUEST No. 6 

 Admit that, Opposer did not file 2013 Federal and/or State Income tax returns for 

services allegedly offered under the mark 'Zenithmart'. 

REQUEST No. 7 

 Admit that, Opposer is not the one that package or ship items allegedly sold on his 

website. 

REQUEST No. 8 

 Admit that, items allegedly sold on Opposer's website, when shipped, does not contain 

shipping label or any signage or words or description or logo indicating that, they were sold by 

Opposer or offered through Opposer's website. 

REQUEST No. 9 

 Admit that, a recipient of an item(s) allegedly sold by Opposer from www.zenithmart.us 

allegedly owned and operated by Opposer and as at or up till May, 2014; will not be able 

associate the received item(s) to Opposer or his mark 'Zenithmart'; as there is no indication in the 

package, packing label, etc indicating that the item is associated to/or received from Opposer's or 

his mark "Zenithmart". 
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REQUEST No. 10 

 Admit that, as at January 2, 2014 & January 22, 2014; when Opposer filed the two 

Application rely upon for bases for this Opposition; Opposer's online listings at 

www.zenithmart.us or as contain in the specimen of use in his filing does not contain 'Buy It 

Now' button, 'Add to Cart Button' or any other means by which the general public can 

consummate an offer or transaction on his website. 
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Dated this 20th day of January, 2015. 

 

   Respectfully Submitted, 

  

 

   Signed: __/1gho2kome3/_______ 

   Oletu, Godswill H. (Applicant, pro-se) 

   /d/b/a Zenithmart 

   370 W. Pleasantview Avenue, STE#2-120 

   Hackensack NJ 07054. 

 

CERTIFICATE OF SERVICE 

 

The undersigned hereby certifies that on this 20th day of January, 2015, a true copy of the 

foregoing APPLICANT'S FIRST SET OF REQUEST FOR ADMISSIONS, was served upon 

Opposer's attorney of record by email and first class mail, postage prepaid and addressed to: 

 

1. Adam S. Weiss 

 Polsinelli PC 

 161 N. Clark Street, Suite 4200 

 Chicago, IL 60601-3316 

 

2.  Adam S. Weiss; Aweiss@polsinelli.com 

3. Karin Sullivan; KESullivan@polsinelli.com 

4. USPT@polsinelli.com 

  

 

 

 

     Signed: ____/1gho2kome3/______  

     Oletu, Godswill H. (Applicant, pro-se.) 

     /d/b/a Zenithmart 

     370W.Pleasantview Avenue, STE#2-120 

     Hackensack NJ 07054. 
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Store Unavailable

This store is currently unavailable due to maintenance. It should be available again shortly.

We apologize for any inconvenience caused.

Store Unavailable http://www.zenithmart.us/
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